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When Ontario’dMining Actwas first passed into law in 1873, it was a remarkably different era.
A mere six years after confederation, a fledgling Provincial goverhwiewed it as necessary to
exploit Ontario’s natural bounty in order to settle on the land and exercise control.

In 1906 theMining Acttook a turn for the worse. The government of the day gutted key elements
that controlled access to lands and established a free-entry model, a mimdby-Bistem
where company rights are paramount.

For the next century, this free-entry system has stoked the fires of cosyraa®mining
companies clash with the interests of Aboriginal peoples, landowners and the putdia wite
regard to environmental impacts. Today, the archining Actremains the law of the land and
mineral rights in the province are still up for grabs with little to no planning as torieig
interests should be created. However, increasingly intense conflicts opastifew years have
prompted the current government to agree to refornvithang Act

Principally at issue is the free-entry system, which allows the rigimsrofg companies to
trump the interests Aboriginal peoples and property owners. Under the act, pnsspactstake
claims to the minerals on both public and private lands without notifying or consultinganath |
owners or with Aboriginal peoples who have rights in the land.

In addition to serious issues with the free-entry system, the financial regaitunder the
Mining Actwere relaxed in the mid-1990s, creating a risk that companies can evade their
responsibility for cleaning up environmental hazards they have created. As tliagubiv on
the hook for more than half a billion dollars for the clean-up of abandoned mine siteaiiio Ont
it is high time that more stringent financial requirements be implemented.

Encouragingly, Ontario’s Premier has pledged to refornMiinéng Act Such reforms are not
only intended to alleviate continued land-use conflicts but also to reflect modevaidayg
associated with how Ontario’s public lands are managed.

This report sets out a number of proposed amendments that should be inclubiing a
Modernization Actf such legislative reforms are to achieve intended results. Eight groups of
legislative amendments are proposed in this report and relate to three iwegerati

Requiring consent of land owners and Aboriginal peoples before any prospecting,
exploration or mining activities can occur on their lands;

Implementing regional land-use planning prior to allowing exploration or mining
operations to proceed to ensure environmental, social and development needs are
balanced; and

Ensuring all exploration and mining projects face the scrutiny of environmental
assessment to ensure that environmental and socio-economic impacts areedinimi



This report also provides a summary of our comprehensive review of international aastidom
mining law, demonstrating that the elements of a propbbkethg Modernization Achave been
widely implemented elsewhere.

These proposed amendments provide Ontario with a framework for modernizing its archa
legislative regime and present the province with an opportunity more than a cenhay in t
making. With aMining Modernization AgtOntario can demonstrate that it is a world leader in
balancing the management of its significant natural wealth with thestgereAboriginal
peoples, landowners, the mining industry and the public.
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Comprehensive land use planning prior to any mining activities — including progpaatin
exploration — is an essential precursor to avoiding most conflicts arisinglffiemng land use
needs in Ontario. Certainty of designated land use can provide all land users wettutitg s
they need for maintaining culture and community, ensuring protection of environiyental
sensitive lands, increasing economic opportunities, and improving the investmetg.clima

Ontario’s Premier has recently pledged to reform the Province’s Matéagy Act R.S.O. 1990,

c. M.14. Such reforms are not only intended to alleviate continued land-use conflicts in the
Province but also to reflect modern-day values associated with our public lands. pohisets
out a number of proposed amendments in a middehg Modernization Act It should be noted
that this report has been scoped to address specific issues related to reforivhirhthAct

and does not address numerous other provincial laws and policies that could be amended to
improve the regulatory regime governing mining in Ontario.

In July 2008, Ontario’s Premier announced that his government would review and amend the
Mining Act The Ontario Ministry of Northern Development and Mines (MNDM) subsequently
releasedVlodernizing Ontario’s Mining Act — Finding A Balance Discussion Pgfigiscussion
Paper”) to facilitate consultation dining Actreform and related policy issues. The paper
outlined the five policy issues that the government believes need to be addressétinmtine
Actreview:

1. The mineral tenure system and security of investment, including potential adjtstme
the aspects of the system such as free entry

Aboriginal rights and interests related to mining development

Regulatory processes for exploration activities on Crown land

Land use planning in Ontario’s Far North

Private rights and interests relating to mining development such as migbktsland
surface rights issués.

abrwn

This report responds to the five policy issues raised in the MNDM Discussion Papetsaodt s
model legislative provisions that could address concerns that have been raised ahotgrthe
Mining Act This Discussion Paper was released on August 11, 2008 and the public was given a
period of 65 days, until October 15, 2008, to comment on the questions raised in the paper. Itis
important to note that this is not an adequate period of time for many members of the publi
respond to these issues. In addition, most Aboriginal governments in Ontario fdetyhaged

a great deal more time to consider proposed amendments at the community levell&/e
encourage the government to consider extending the time period for this consultatisa.proce

Ontario’s free entry regime has been in place since 1906, replicatingtiegislarn during the

gold rush era in Western Candd&hese laws were created to encourage mining as a means to
increase settlement in “frontier lands,” and were derived from feudal le@laged centuries
earlier.

As mentioned in the Ministry of Northern Development and Mines’ Discussion Paper:
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In Ontario and throughout most of Canada, this system — commonly known as the “free

entry” system — sets out the rules for acquiring title to Crown owned minktads. four key
features:

The right of prospectors to enter lands containing Crown-owned minerals to
undertake mineral exploration

The right of prospectors to acquire mineral exploration rights by properly staking a
claim and having it recorded with the mining recorder

The exclusive right of the claim holder to carry out further exploration within the
area covered by the claim

The right of the claim holder to obtain a mining lease — the tenure instrument
required to undertake mineral production — provided proper procedures and
requirements have been complied with.

Thus, under a free entry system, there are no preconditions for land-use planning, mnsultat
with the public or First Nations, nor any environmental assessment or restorgtioaments.
Although some of these considerations may be addressed in meeting requireimetus pr
beginning a mining operation, these do not come into consideration until well after the
prospecting and staking activities under the current system.

This system has been highly criticized for its complete lack of consideratiancdbinability to
consider, respect and accommodate Aboriginal interests, important eabl@aies, private
surface interests and other values associated with lands prior to the comergnmemining
activities. For example, the Environmental Commissioner of Ontario (ECO)dtes gtat
Ontario’s “century-old system continues to rely on principles that are no |laftative of
modern planning or resource manageménétcording to the ECO, the government’s current
“mineral development strategy all but ignores that mining is but one of manplpdaad uses

in northern Ontario> The ECO made a number of other strong statements about the current
Mining Act

There are strong arguments that reforms tavtimeng Actand its associated legal
mechanisms are needed. The existing regulatory structure treats antlaslfreely

open to mineral exploration. The consideration of other interests, such as theqrotecti
of ecological values, is reactionary, and the question of whether mineral developme
may be inappropriate is not answered upfront. Instead, it is assumed that mineral
development is appropriate almost everywhere and that it is the “best” usanaf I@nd

in almost all circumstances.

Ontario’sMining Act and its presumption of free entry for mineral development,
impedes land use planning. Ecological values should not only be identified, but they
should also form the foundation of a comprehensive land use planning regime that
possesses legal authority. Without legal authority and designation, the aaeiatifiof
ecological values is virtually meaningless....

* 4 *



The ECO also believes that the existing regulatory structure for minirsgnadbe
adequately assess the cumulative impacts of development. It is evident treatdhe
existing approvals processes are highly compartmentalized.

In his 2006-2007 annual report, the Environmental Commissioner of Ontario specifically
recommended that tidining Actbe reformed to reflect land use priorities of Ontarians today,
including ecological valuesThe ECO also noted the recent Ontario Superior Court case of
Platinex Inc. v. Kitchenuhmaykoosib Inninuwug First Natmmserving that it “seriously
guestions the existing approach to consultation in the context of mining exploration and
development in Ontario...[and] calls for the province to develop and apply appropriate
consultation polices or regulations in relation to resource decisions.”

Canada is one of the world’s leading exporters of minerals and mineral pro@actada’s
mineral production in 2006 was estimated at $33.6 billion, of which 28 percent was from
Ontario™® According to the Ontario government, exploration spending in Ontario rose from
$120 million in 2002 to $500 million in 2007, and is expected to be more than $625 million in
2008 As a world leader in mining production and exports, Ontario’s mining industry should
also be a world leader in promoting and engaging in sustainable, responsible miciiicgsra
The Ontario government must play a lead role in ensuring that such sustainablesitds
practices are adopted, especially given that Ontario’s mining laws angpalie used as a
model for developing nations where Canadian mining companies operate.

# , -

The regulatory process for mining currently enshrined irMiméng Actcan be summarized as
follows. First, a person must obtain a prospector’s licence, which is availablgotoeavver the
age of 18 at a cost of $25.50.To gain the exclusive right to explore and develop minerals on
land where the Crown holds the mineral rights, a prospector must stake a nmammng This
process is regulated by tldaim Staking Regulationnder theMining Actand involves
demarcating a square or rectangular area up to a maximum of 256 hectasedibg elaim

posts and creating claim lines by blazing (i.e. cutting) the trees and urstelimtween posts.
After a claim is staked, an application must be made within 31 days to record thal claim
with the Provincial Recording Office. Providing the applicant complies withottme &nd
payment requirements, the Mining Recorder records the claim and updates ptonaps to
mark the claim’s locatioh* The Mining Recorder has little to no discretion under the Act to
refuse to record the mining claim. To maintain a staked claim, the claim hnoldéperform
annual assessment work costing $400 per 16 hectare claim unit and report such work to the
Mining Recorder. There are no environmental conditions imposed on this assessrkent wor

The holder of a staked claim has the exclusive right to explore for minerals arghttie lease
the claim after the first year of assessment work has been filed. &Wemehe exploration
stage, the Minister may provide written permission for bulk samples to be tatest tor
mineral content. Early exploration may also include extensive strippinghingnand surface
disturbance without permits. During advanced exploration, extensive ore samyplies taken
for further mineral content testing. There are no fees associated with tigy etploration
payable to the Ministry, nor are there any environmental assessmengmegntis unless a
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Federal environmental assessment is triggered. Further, holders of mimmgy@ldeases have
the right to sell or transfer the claim to other parties without restrittion.

The holder of a mining claim does not automatically gain the right to remove faiferthe
purpose of sale at the exploration stage but they do have the right to a mining leader tim or
obtain a lease from the Ministry of Northern Development and Mines, a mining cgmest
submit an application (including a proposed closure plan) and associated fee of $75 and upon
payment of the mining rents for the first year (normally $3 per hectard)ottier of a mining

claim is entitled to a leas&. Mining leases are obtained for a duration of 21 years and may be
renewed for the same peridd After a lease is issued, the only means by which a lease can be
terminated is for arrears of réhor, when a lease is up for renewal, for failure to produce
minerals from the mine continuously for a y&ar

At the end of mineral production, the mine is to be closed as per the closure plan Fldtewit
Ministry, according to guidelines under thiining Act®® If no further mining is to be performed
on the lands, the miner may surrender the lands back to the Erown.

Currently, mining is exempt from Ontaridgvironmental Assessment A&ctd a Declaration
Order gives MNDM complete discretion as to whether to require an environrassgsisment of
a proposed mine, which it has not yet chosen to do.

While such permissive laws served to foster settlement at the turn of the ctryrgre a poor
gauge of how the public presently values land and its attributes. Today, many eqpaitant
land uses exist in addition to mining, including: the exercise of Aboriginal eaty trights;
recreation and tourism; and basic ecological services such as water pundfiaation, species
habitat, carbon sequestration, etc. By giving pre-eminence to mining interestshendieing
Act, the government is currently limited in its ability to make informed choigestdand use in
the Province. Further, mining practices from a century ago whemittileg Actwas originally
enacted differed dramatically from the large-scale industrial opasatihat are used today, as
does the scientific knowledge of ecosystem services provided by public lands. itnaddit
mentioned above, the current regulatory system for mining does not require amassed the
environmental impacts of mining. At no stage of the mining process is an environmental
assessment required for the work performed on public lands — exploration, development, mining
or closure — because mining activities are exempted frofarthieonmental Assessment Aaind
MNDM has chosen not to subject mining projects to environmental assessment.

The absence of environmental assessment, permitting and reporting alsohattiesd are
currently few opportunities for public engagement in the mining process. The only public
consultation available under tMining Actis completely at the discretion of the Ministry of
Northern Development and Mines. For example, under section 140 of the Act, the Minigtry ma
require a mining company to provide public notice of an advanced exploration project.

TheEnvironmental Bill of Rightsequires that public notice be provided on the Environmental
Registry of specific instruments that may be issued undévitiiag Actand certain mining-
related permits under other pieces of legislation such as permits to takamchewage works
approvals under th@ntario Water Resources Aand affords the public with the ability to



provide comment on such propos&sThese processes however, are far too late for public input
to have any meaningful impact on strategic decisions regarding public land uis®e or m
permitting.

Informed by a comprehensive review of the legislation governing mining in ceaistrich as
Australia, New Zealand, England, Scotland, the United States, Germany d&ulifyg@ines and
in other Canadian Provinces and Territories, this report recommends an altestailagory
framework to Ontario’s current free entry system. Ontario currenshalsgnificant opportunity
to take the necessary steps to bring our outdated legislation in line with otlacims where
mining is similarly a major contributor to the economy.

1. Land use planning mechanisms that put a pause on mining activities while land use
planning takes place;

Environmental assessment at each stage of the mining cycle;

Protection for Aboriginal rights, including rights to consultation, accommodation, and
free prior and informed consent

Increased regulatory oversight of mining activities and operations;

Increased rights for surface rights only landowners;

Increased transparency of mining operations, including public notice, consultation and
reporting;

7. Financial securities for 100% of clean-up and reclamation costs; and

8. A self-funded regulatory scheme.

wn
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This report is structured around these eight principles. Each principle issgiddedow in the
context of: the current Ontario mining regulatory regime; how these priad¢iplee been applied
in other jurisdictions; and legislative amendments that are proposed to enshrinedipéegrin
Ontario law.
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In order to provide context for the proposed legislative amendments outlined belowiene bel
it IS necessary to, at the very least, set out some preambulatory clauselnaatede purpose
for an amendeining Act We propose the following preambulatory clauses and purpose
section:

Proposed amendments

Recognizing that planning in advance of mining is a sound way to ensure that conflicts
that may arise from differing land use needs may be minimized,

Recognizing that a conflict-free investment climate is essentialti@cting investment
in Ontario;

Recognizing that lands in Ontario are often subject to Aboriginal and Trelaty aigd
that the Crown has a legal obligation to honour and uphold such rights;

Recognizing that mining processes can have significant adverse envirdnmeatds;

Recognizing that surface rights owners and occupiers ought to have theianghts
interests respected when mining activities are proposed on their land;

Recognizing that the people of Ontario have a right to a protected natural environment
and

Recognizing that mining contributes significantly to the economy of Ontario;
The Province of Ontario enacts tlkning Modernization Act

1. The purpose of this Act is to ensure that:

(a) mining is undertaken in a socially, environmentally and economicallyrsalsg&aand
responsible manner;

(b) mining is undertaken in a manner consistent with the legal obligations of the Crown
to Aboriginal peoples;

(c) mining is undertaken in an accountable manner that reduces conflict between
potentially competing interests and provides an appropriate climate fotnmargsn and
development of the mining sector; and

(d) the impacts of mining on public health and safety and the environment are minimized
through land use planning before mining and that mining lands are rehabilitated.
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The free entry system has been widely criticized as an obstacle to nieblaing use planning
decisions in Ontari® Land use planning in advance of staking, exploration and mining activity
will reduce the potential for conflict between those with competing interestsheow lands

should be used, and will thereby decrease uncertainty over proposed mining projects ded provi
stability to the mining industry.

The Minister of Northern Development and Mines is already empowered undens¥stf the
Mining Actto withdraw Crown lands from mining and this provision could be used effectively to
allow for land use planning to be conducted through the withdrawal of lands from mining while
land use planning moves forward. It is notable that the Ministry did use its @isares. 35 as

part of the Ontario government’s 1999 Living Legacy Land Use Strategy. WNizM did

issue withdrawal of staking orders as part of the strategy, MNDM alsa se@itmo to claims
holders stating that areas that had been designated as having “Provincraflgg@igMineral
Potential” would be reopened to exploration and staking under regulations to be developed for
these area%'

It is our view that legislative direction is needed to ensure that land use plaroteggas
precede mining activities rather than leaving the withdrawal of Crown landsnid use
planning at the complete discretion of the Ministry. A statutory prohibition on prtospec
exploration or mining in areas subject to active land use planning initiated by #roOnt
government, a municipal government or an Aboriginal people is recommended.

Ontario’s Lands for Life process was a land designation exercise conducteegoonal basis
throughout the Area of the Undertaking. The process was intended to address the issue of
withdrawing land from potential mineral development and setting it asiderigecvation

purposes. At the outset of the process, lands that had already been staked were nottler’ the ta
and if a mining claim conflicted with Lands for Life designated lands the la@came a "forest
reserve," which did not exclude the possibility of mines. In the event that a miaingwere to

be advanced, it would be taken out of the res&runder the Lands for Life process, the
government recommended the creation of 378 new protected areas on Crown lands in Ontario in
1999. However, it was later revealed that mining claims had been staked on 66 of the proposed
provincial parks and conservation reserves either before the protectedaregsoposed, or

after they had been proposed but before MNR had made the request that MNDM remove the
areas from eligibility for mining® It should also be noted that a sub-regional planning phase was
supposed to follow in order to provide detail on the broad brush land use plans developed
through the Lands for Life process. This sub-regional process has not takeyqtltive Lands

for Life planning process has concluded.

Some provincial jurisdictions have used additional mechanisms to halt claim stdkieg w
considering the implementation of a new mining regime. For example, NewvBckrisas
introduced a moratorium to suspend all mineral claims staking activity in the pFawtita
new map-staking system is implementéd.

Other jurisdictions surveyed have implemented a system to identify dfdiasits to mining
through land use planning. In the United Kingdom, a minerals policy statemeatisatgional
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planning policies for minerals planning, to provide advice and guidance to planningteghori
and the minerals industry. It contains a broad range of national land use policiesdi@sni
planning that include avoiding adverse environmental impacts and protecting hanidage
countryside?®

Quebec’s Ministry of Natural Resources, Forests and Parks prepares gulisé plans that
recognize lands where resource extraction is excluded, permitted or is &y ptiorithe
Northwest Territories, land use planning has been effected under the Nortlewésti€s

Protected Areas Strategyand is conducted by Aboriginal land use boards established under the

Mackenzie Valley Resource Management Act

Example from Another Jurisdiction: Land Use Planning in the Northwest Territorjes

The 1999 Northwest Territories Protected Areas Strategy is intended to ppeeict
natural and cultural areas and core representative areas within eaclioacoreg
throughout the Northwest TerritoriésThe Strategy specifies that mining, and othe
resource based development, will not be permitted in core representativ® areas.

-

Under theMackenzie Valley Resource Management gublic boards engage in
additional land use planning in the Mackenzie Valley. Pursuant to Dene and Métis land
claims agreements, Aboriginal peoples are entitled to nominate half of thiearseof
a board. Public boards are responsible for regulating all uses of land and water in the
Mackenzie Valley and preparing regional land use plans to guide develofiment.

Land use planning has not deterred mining companies from investing in the Northwest
Territories, where economic growth relies heavily on mining. For examigl@ond
mining currently represents approximately half of the Gross Domestiti€trof the
territory >

Therefore, in order to avoid the claim staking rush experienced during the bamhdfe f

process, transitional provisions will be needed that stipulate that no new claissessraent
work will be recorded until land use planning is completed. We propose this for land use
planning in the Near North and Far North but not in Southern Ontario given that munéespaliti
continually revise their Official Plans.

With respect to Southern Ontario, it is important to note that there have beery caliad
municipalities for re-unification of sub-surface and surface rights to aldoeserns about free
entry. In June 2007, the Association of Municipalities of Ontario passed a resolutimmipefi
the Premier and the Minister of Northern Development and Mines to reunite samtho@ning
rights when requested by the owner of surface-rights only properties, or mutesptd

resolve issues relating to mining activities that have resulted in propemggdaenvironmental
degradation, unmapped mining hazards, disturbing residents’ enjoyment of the lanahgr riski
public health and safefy.

*1*



We propose the following Part be included in khiaing Modernization Act

Proposed amendments

Part 11.2 Land Use Planning
Definitions

“Area of the Undertaking” is that area of Ontario where forest manageovities are
conducted as of the date of enactment of this legislation.

“Southern Ontario” is that area of Ontario located south of the French River.

“Near North” is that area of Ontario north of the French River and south of the northern
limit of the Area of the Undertaking.

“Far North” is that area of Ontario north of the Area of the Undertaking.

Southern Ontario

[Section](1) The Minister of Natural Resources or the Minister of Municipal Affairs and
Housing may conduct a land use planning process in Southern Ontario to determine those

areas where mining may be permitted.

[Section](1) The council of a municipality or a planning board in Southern Ontario may
establish, within an official plan, those areas where mining may be permitted.

(2) Council of a municipality shall notify the Minister of any areas to be withdraovn f
further staking pursuant to a finalized official plan.

(3) After having received notification from a municipal council of lands to be withadraw
from further staking, the Minister shall withdraw the lands from furth&irggavithin
twenty-four hours.

[Section] The council of a municipality in Southern Ontario may pass by-laws setting
land use controls within areas established in an official plan as open to mining.

[Section] Where an area of Southern Ontario is not currently subject to municipal
organization, the land use planning provisions relating to the Near North will apply.

Near North
[Section] Prospecting, exploration and new mining are prohibited in areas of the Near

North where land use planning is active until,
(a) Land use planning is complete, or
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(b) After 5 years has elapsed since the planning process commenced,

unless the government initiating the land use planning process explicidly 8tat the
process will require more than 5 years for completion at the commencement of the
process.

[Section] Land use planning includes a land use planning process conducted by:
(a) The Minister of Natural Resources;

(b) The Minister of Municipal Affairs and Housing;

(c) An Aboriginal government; or

(d) A municipal government.

[Section](1) The Minister of Natural Resources or Minister of Municipal Affairs and
Housing shall notify the Minister of Northern Development and Mines of ausad
planning process thirty days before it begins.

(2) An Aboriginal or municipal government that initiates a land use planning process
must notify the Minister of Northern Development and Mines in writing of the
geographical area subject to land use planning in order for the prohibition on prospecting,
exploration and new mining to be operative.

(3) After having received notification of a land use planning process, the Minister sha
withdraw the lands subject to land use planning from further staking within twaunty-f
hours.

Assessment work

[Section] Mining claims registered by the Mining Recorder prior to a land use planning
process being posted and filed shall not have any assessment work recordedamaile
use planning process is underway.

[Section](1) The Minister of Natural Resources or Aboriginal government that has
provided notification of a land use planning process to the Minister, shall notify the
Minister of the finalization of a land use plan, including:

(a) Lands that have been identified as ecologically sensitive, cuftumgdbrtant or
otherwise significant, and thereby off-limits to mining activities;

(b) Other lands that are to be designated as off-limits to mining adigitié the reasons
for such designation; and

(c) Lands in which mining activities may be permitted, and the conditions under which
mining activities may be permitted.

Cancellation of claims
(2) A mining claim on lands designated as off-limits to mining as part of a fatbland-
use plan may be cancelled by the Minister.

Compensation

[Section] (1)A mining claim holder is not entitled to any compensation or damages for
any losses incurred while a land use planning process is underway.
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(2) A mining claim holder may be compensated for the assessment work performed on a
claim before the land use planning process was commenced if the claim isechbgel

the Minister but will not be entitled to any other form of compensation, claim or
monetary remedy flowing from the cancellation of the claim.

(3) The compensation mentioned in subsection (2) shall be paid from the Consolidated
Revenue Fund.

Far North

No prospecting, exploration or mining

[Section] Prospecting, exploration and new mining are prohibited in areas of the Far
North where land use planning is active until,

(a) Land use planning is complete, or

(b) After 5 years has elapsed since the planning process commenced,

unless the government initiating the land use planning process explicly stat the
process will require more than 5 years for completion at the commencement of the
process

[Section] Land use planning includes a land use planning process conducted by:
(a) The Minister of Natural Resources;

(b) The Minister of Municipal Affairs and Housing;

(c) An Aboriginal government; or

(d) A municipal government.

[Section](1) The Minister of Natural Resources shall notify the Minister of Northern
Development and Mines of the commencement of auaedolanning process once it
begins.

(2) An Aboriginal or municipal government that initiates a land use planning process
must notify the Minister of Northern Development and Mines in writing of the
geographical area subject to land use planning in order for the prohibition on prospecting,
exploration and new mining to be operative.

(3) After having received notification of a land use planning process, the Minister sha
withdraw the lands subject to land use planning from further staking within twaunty-f
hours.

Assessment work

[Section] Mining claims registered by the Mining Recorder prior to a land use planning
process being posted and filed shall not have any assessment work recordedamicile
use planning process is underway.

[Section](1) The Minister of Natural Resources, Minister of Municipal Affairs and
Housing, Aboriginal or municipal government that has provided notification of a land use
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planning process to the Minister, shall notify the Minister of the finatinatf a land use
plan, including:

(a) Lands that have been identified as ecologically sensitive, cujturgdbrtant or
otherwise significant, and thereby off-limits to mining activities;

(b) Other lands that are to be designated as off-limits to mining adtigitié the reasons
for such designation; and

(c) Lands in which mining activities may be permitted, and the conditions under which
mining activities may be permitted.

Cancellation of claims
(2) A mining claim on lands designated as off-limits to mining as part of a fathland-
use plan may be cancelled by the Minister.

Compensation
[Section] (1)A mining claim holder is not entitled to any compensation or damages for
any losses incurred while a land use planning process is underway.

(2) A mining claim holder may be compensated for the assessment work performed on a

claim before the land use planning process was commenced if the claim isechbgel
the Minister but will not be entitled to any other form of compensation, claim or
monetary remedy flowing from the cancellation of the claim.

(3) The compensation mentioned in subsection (2) shall be paid from the Consolidated
Revenue Fund.

An alternative to the above proposed amendments would be to simply define Aboriginas,people

municipalities and the Ministers of Natural Resources and Municipal AHanlsHousing as
“competent authorities” under tivining Actin order to afford them the authority under section
27 to withdraw lands from prospecting.
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Although environmental assessment in Ontario is far from perfect, minimum sisnchaker
existing legislation are not even met given that a Declaration Orderniausdorms has been in
place since 1981 exempting mining from environmental assessment in Ontanoughlt
MNDM has been made responsible under the Declaration Otdetevelop environmental
assessment requirements for mining, we have little confidence that pregoessg made to put
a comprehensive environmental assessment system in place for mininggsocess

Even at the early stages of mining, environmental impacts are of concern. BPngsg@t result
in disturbance to wildlife and the establishment of camps in remote areas. Stakewjail the
blazing of claim lines and aerial reconnaissance work, while initial exparwork allows for
the construction of new roads. These activities can disturb migrating wédlifeontribute to
habitat fragmentation and open up previously undisturbed areas to human access. Early
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exploration can involve stripping areas of all vegetation and soil, using heavynergdio dig
trenches and pits, and the drilling of bore-holes which can negatively impact santhgeound
water. Acid mine drainage and metal leaching, as well as siltation ances¢ation from
exploration and mining, can adversely affect adjacent water bodies. The develapthent
production of minerals as part of advanced exploration and mining involve even more intrusive
activities, which result in even more disruptive environmental impacts.

Rarely are low-impact best practices or guidelines imposed on mining cas jh@cause the
government has no discretion to refuse to record a mining claim or issue a mis@@le@

attach conditions to these activities where appropitateor example, the use of “mixing zones”
substitutes the dilution of toxics from mine sites for zero discharge pratttatesould be

adopted. Pollutants released to tailings and waste rock disposals are of seriewsfoonc
investors, creditors and insurers, and governments as they may result in undlisbagess.
Inadequate reclamation bonding and closure planning has resulted in over ten thousand
abandoned mines in Canada. According to the Ministry of Northern Development and Mines,
there are currently more than 5,700 known abandoned mine sites located within Ontaridnof whic
approximately 4,000 sites have the potential to be hazardous to public health and satety and t
the environment? The cumulative impact of historic and abandoned exploration sites and
associated hazards is unknown but the Ministry currently projects that ipatilabout $500

million to properly rehabilitate all of Ontario’s abandoned mine $ftes.

There are currently no mechanisms in place to allow consideration of thesropauhing on

areas such as the headwaters of rivers that flow through provincial parksyatosageserves

or other sensitive areas. Even a mine located outside of a park may be close enoughkely adve
affect a sensitive ecosystem. It is important that the potential for sucbrenental impacts be
assessed, and that mining claim boundaries be redrawn to ensure that mining isittedparm
sensitive areas. This would be consistent with the priority of maintainingdlmgeal integrity

of parks and conservation reserves enshrined in Ont&oisncial Parks and Conservation
Reserves Act, 200

Not only does the current regime prevent the government from imposing environmental
protective and mitigation measures, the public is often forced to absorb the clearsg$ cost
mining operations that have been abandoned or improperly restored. Every jurisdictyedur
in our jurisdictional research requires some form of environmental assesenmiriifg, and
most also require environmental assessment as a pre-condition to any expiocaki
undertaken.

British Columbid? and Queb€€ both require environmental assessment of mines. However, we
highly recommend assessments to begin much earlier in the mining cycle witvw-
assessments at the prospecting stages with progressively more rigseas@Ents as impacts
become more significant. Both the Northwest Territories and the Yukon have recbtiraz

value in environmental assessment earlier in the mining cycle and reggissragnts at the
exploration stage. In addition, First Nations have enhanced rights in the envirdnmenta
assessments in the territorial processes. Recent environmentahes#ssof a number of

proposed Canadian mines have made use of a “contribution to sustainability” tesssotlass
projects. Sustainability tests have been applied in the assessment of proposel tménegses
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of Kemess North, British Columbia; Whites Point, Nova Scotia; and Voiseys [Babrador,
and resulted in projects being denied or continuing with substantial conditions to promote
sustainability**

We also recommend that when a project reaches the mining stage, thgigrdrtioading be
provided to interested stakeholders to ensure members of the public are given the opportunit
participate in a meaningful way in the environmental assessment protestedéral
environmental assessment process provides for such fufiding.

Example from Another Jurisdiction: Environmental Assessment of Kemess Nueitt Pr
in British Columbia

In the case of BC'’s proposed Kemess North Project, an open-pit, copper/gold exparsion of
an existing mine, the Federal-Provincial joint environmental assessmew eamel
applied a sustainably-based evaluation framework in its decision. This fraknewor
considered “environmental stewardship, economic benefits and costs, social and cultura
benefits and costs, fair distribution of benefits and costs, and present versus future
generations

Based on these sustainability criteria, the Kemess North Joint RBaeal recommended
the project not be approved because it would not likely bring lasting benefits. This
conclusion was based largely on the long-term impacts of wastes from themnihnee
environment generally and on Aboriginal peoples in the dr8a.a result of the Panel’s
decision, the Federal government decided that project was likely to canifieaid
adverse environmental effects that could not be justified.

Not only do we recommend that the most recent version of the Declaration Onahgtiage
mining from environmental assessment in Ontario not be renewed in 2009, we also prajpose th
specific environmental assessment requirements be adoptedMinthg Modernization Act

Proposed amendments

[Section] (1)An application for a prospecting permit shall include an environmental
assessment report which includes the following:
(a) a description of the environment of the area subject to the permit, including but not
limited to:
(i) a recent map of the area and surrounding lands;
(i) a description of the water bodies in and around the area subject to the
proposed permit, including lakes, rivers, streams, wetland, ponds and
groundwater;
(iii) a description of the applicant’s plan of access to the area; and
(iv) a description of any Aboriginal cultural values or historic resources
associated with the lands.
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(b) the possible impacts of prospecting work on the features mentioned in subsg¢tion (
and
(c) measures the applicant intends to take to minimize such impacts.

(2) An application for an exploration permit shall include an environmental assessment
report which includes the following information:
(a) a description of all work and activities to be undertaken;
(b) a description of the environment of the area subject to the permit, including but not
limited to:
(i) a recent map of the area and surrounding lands;
(ii) a description of the water bodies in and around the area subject to the
proposed permit, including lakes, rivers, streams, wetland, ponds and
groundwater;
(iif) an inventory of natural, social and cultural values;
(iv) a description of the applicant’s plan of access to the area; and
(v) a description of any Aboriginal cultural values or historic resourcesiassibc
with the exploration site.
(c) the possible impacts of exploration work on the features mentioned in subsection (b);
(d) measures the applicant intends to take to minimize such impacts;
(e) an assessment of the potential for impacts on the ecological integripr@fincial
park or conservation reserve; and
(f) a rehabilitation plan for any disturbances to vegetation, soils or bedrock mggludi
methods and timeline for closing bore holes, filling trenches and other remediation.

(3) An applicant seeking a permit for advanced exploration shall complete an
environmental assessment under Part Il oEh&ronmental Assessment Alcat
includes consideration of:

(a) closure and reclamation;

(b) potential impacts on natural, social, cultural and historic values associtteder
exploration site;

(c) the potential for impacts on the ecological integrity of a provincial park
conservation reserve;

(d) management of water treatment; and

(e) long-term management of any wastes.

(4) An applicant seeking a permit for mining shall complete an environmentaseesgs
under Part Il of th&nvironmental Assessment Algat includes consideration of:

(a) closure and reclamation;

(b) potential impacts on natural, social, cultural and historic values associttedenr
site;

(c) the potential for impacts on the ecological integrity of a provincial park
conservation reserve;

(d) management of water treatment; and

(e) long-term management of any wastes.
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(5) An environmental assessment completed under this section must be approved by the
Minister of the Environment before the Minister of Northern Development and Mines
may approve a permit.

(6) The Minister of the Environment may refer an environmental assessment to the
Environmental Review Tribunal for a decision.

[Section] (1) The Minister shall establish a participant funding program to faeilited
participation of the public in environmental assessments of mines.

(2) Through a process of public consultation, the Minister shall establish rules and
procedures for the participant funding program related to the determinatiogilodig/i
for funding and the amount of the funding.

(% 56 -7 8

The Supreme Court of Canada has held that when governments make any decisicmg that m
have an impact on an established or asserted Aboriginal right or interest thaivimend@rst, at

a minimum, carry out meaningful consultation with all Aboriginal peoples who mawnacted

in order to identify and accommodate their interests. Furthermore, the Supreme €éounda

that where the strength of the right and the potential threat to that righhtsathee duty to
accommodate may require the consent of the affected pédplespplying these principles,

courts in Ontarid® have held that Ontario’s implementation of the curkining Acthas been
inadequate to meet the Crown’s duty to Aboriginal peoples in Ontario and that consultation mus
start at the very beginning of the mining cycle when prospecting begins.

Under a free entry mining regime, the government is incapable of fulfitsrgpnstitutional duty

to consult First Nations with regard to mining activities that may impast Rations’ rights.
Because there is no requirement to inform government of such activities, thergemers often
unaware of prospecting activities and mining claims before they anelegicoAs such, the
government is unable to engage in any kind of process with Aboriginal peoples at ateggly

of the mining cycle. As the duty of consultation and accommodation cannot be delegated to a
third party such as a prospecidit is incumbent on government to enact amendments to the
Mining Actrequiring prospectors and miners to notify government as early as possh@é of t
intended mining activities.

In 2007, the ECO recommended amending Maming Actto include specific criteria that
reflect MNDM'’s constitutional duty to consult with First Nations when grantnining claims
and leases that may impact their rights.The ECO also explained the added benefit that
“appropriate consultation policies or regulations in relation to resourceatecisivould not
only ensure that proper consultation occurs, but would also alleviate the uncertainty that
developers face in satisfying themselves that the government has fulfibesh#stutional duty
to consult First Nations when granting mining rights.”
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In recognition of similar deficiencies in their laws, Australian, N@aland and the Philippines
governments have incorporated legislative provisions in mining legislationdgniee
Indigenous peoples’ rights at a higher level than mining interests.

In New Zealand, consideration of Maori rights and interests is necessheypospecting,
advanced exploration and mining stages. Under New Zeal@noken Minerals Actpermits for
prospecting, exploration or mining may not be granted unless the Minister has hddaodhar
principles of the Treaty of Waitandf.For mining activities other than those with minimum
impacts, the owners of Maori land also have an absolute veto right on all miningesctimit
their land®®

In Queensland, Australf,a party interested in pursuing “low impact” prospecting activities
must consult with each Aborigines with title to the specific the area befione and Aborigines
have veto rights under legislation to control mining in their territory.

In Canada, Quebec’s environmental assessment regime for mining providese@n@ Inuit
representatives on environmental assessment Boards when they are struokrie exaes and
further, provides for specific environmental assessment processes when dewtlisgonoposed
on Cree or Inuit traditional territoryf.In the Northwest Territories, thdackenzie Valley

Resource Management Abprovides for land use planning, environmental assessment, land and

water regulation, cumulative impacts monitoring and environmental audit to ¢olfiimitments
in the Dene and Métis land claims agreemehts.

We highly recommend that Ontario adopt similar processes and further, taab@wonour the
emerging international law requirement recognizing Aboriginal peofykes, prior and informed
consent as a precondition to allowing development that will impact their itstatesach stage of
mining. The Declaration on the Rights of Indigenous Peoples, adopted by the UN General
Assembly in September 2007 and endorsed by the Canadian Parliament on April 8, 2008,
provides:

Article 32

1. Indigenous peoples have the right to determine and develop priorities and stfategies

the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples concerned

through their own representative institutions in order to obtain their free anch@dor
consent prior to the approval of any project affecting their lands or territowlestiaer
resources, particularly in connection with the development, utilization or exaitafti
mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redresg/feueh

activities, and appropriate measures shall be taken to mitigate adverse eamtadnm
economic, social, cultural or spiritual impact.
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In January 2005, under the auspices of the UN Permanent Forum on Indigenous Issues, and
previous to the adoption of the above-noted Declaration, an inter-agency workshop of UN bodies
met to examine policies and practices related to free, prior, informed tofsen, prior and

informed consent was described during the workshop as:

For consent to be “free,” it must be given without coercion, duress, fraud, bribery, or an
threat or external manipulation.

For consent to be “prior,” it must be given before any significant planning for the
proposed activity has been completed, and before each decision-making stage in the
proposed activity’s planning and implementation at which additional relevant informat
is available or revised plans are proposed.

For consent to be “informed,” it must be given only after the affected indigenous people

is provided with all relevant information related to proposed activities in apatepri
languages and formats, including information regarding indigenous rights undetidomes
and international law, the likely and possible consequences of the proposed activities, and
alternatives to the proposed activities. All information must be provided free from

external manipulation and with sufficient time for review and decision-making in
accordance with the laws and customs of the affected indigenous Beople.

We recommend that a requirement for free, prior and informed consent be enshifiethei
amendedining Act

Example from Another Jurisdiction: Aboriginal Consent in New Zealand

Under New Zealand’€rown Minerals Act 1991the government must have regard to the
principles of the Treaty of Waitangi in making decisions under th&'A&s.a resuilt,
permit applications for prospecting, exploration or mining permits are edfewrFirst
Nations groups (iwi) for comments, which are taken into consideration as theaappsc
are processetf.On the request of an iwi, a minerals program may provide that define
areas of land of particular importance to the iwi shall not be included in anytf&rmi

o

Before entering onto Maori land for minimum impact activities, a permit holdst m
ensure that reasonable efforts have been made to consult with the owners of the land, and
at least 20 days’ notice must be given to the local iwi authBristhere Maori land is
regarded as culturally sensitive, access even for minimum impactiastmay only be
obtained if the Maori landowners give their cong8ith respect to activities other than
those that have minimum impacts, the owners of Maori land have an absolute veto rfight on
all mining activities on their lantf.

New Zealand continues to sustain a strong mining industry. The value of production|from
mining grew by more than 45% between 1999 and 2004 due to strong economic conditions
and growth in mineral exports.
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Overall therefore, in addition to the sections above related to land use planningdrtiat
Aboriginal peoples, we recommend the following:

Proposed amendments

[Section](1) Prospecting, exploration or mining shall not occur on the traditional territory
of an Aboriginal people absent the free, prior and informed consent of such Aboriginal
people.

(2) Consent referred to in subsection (1) must be obtained in writing by the Minister and
must be provided by those authorized by the Aboriginal people to enter into an agreement
with the Minister.

(3) Any Aboriginal peoples whose consent is sought by the Minister shall be given:
(a) Technical assistance necessary to review information provided byritstein
relation to proposed prospecting, exploration or mining work; and

(b) Sufficient time to review such information.

% 5 $)" 4
Permitting Generally

Through permitting we propose that requirements be imposed to ensure that there are
environmental, Aboriginal and other public interest screens prior to any miningsiistéeing
created. However, the proposed regime would continue to allow for priority of ptiagpec
interests, in that the first prospector to stake a claim would have priority degrpobspectors
as long as the pre-conditions to staking have been met.

Under theMining Act government has very little power to prevent any prospecting, exploration
or mining work or to impose conditions and monitor such activity as it is undertaken. Inglustry’
view is that a mining lease is essentially guaranteed to mineral lotddhars if they perform the
required amount of work. This position is largely supported by current legrslati

To enable improved government control and monitoring of mining activities, a pegnaittd
monitoring/reporting system should be implemented as has been done in various formg by ma
other jurisdictions such as New Zeal&i@Queensland and Victorid® Australia, Germany*
Alberta,? Newfoundland and Labraddrand Nova Scoti&® Many of these jurisdictiodshave
adopted map staking as a substitute to prospecting and have no requirements for patmitting
this stage of mining but do require permits at the exploration and mining stages.

We propose permit requirements for each stage of mining activity: prospegpigagon,
advanced exploration and mining. A prospecting permit would be issued to allow for
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prospecting within a defined region for a specified period of time. A person in Jo8sess
prospecting permit then would be entitled to stake a mining claim for a gple&iBa as under

the currenMining Act.Once a mining claim has been staked, the holder of the claim would have
security of tenure against other potential miners, but further permits would besdegugecure

the right to continue with exploration, advanced exploration and mining activity.

Key features of the proposed permitting regime include consent to the peiaffidigd
Aboriginal peoples, as well as more stringent application requirements thantlyuexist,
including: submission of proposed work plans; proof of financial security and payment of
security deposit (addressed under principle 7 below); proof of adequate trainingramceate
capability (including completion of a ministry-approved training cours@irfospectors);
conditions for agreement of Aboriginal peoples, environmental assessments andgeporti

An amendedining Actshould also include Ministerial discretion to: refuse the permit
application at each stage of mining activity; revoke permits if conditionsrofifseare not
satisfied; issue penalties for infractions; and cancel mining clainas\fariety of reasons that
meet the intent of an amendglihing Actin addition to the general reasons currently stipulated
in section 26 of the current A&.

Although this permitting process would be a pre-condition to staking of claims, yadbrit
interest amongst prospectors would be maintained through the Minister disaltihenglaims
from being sought for the same geographical location until the permitting prasebsen
concluded.

Example from Another Jurisdiction: Permitting in Queensland, Australia

Queensland, Australiaiineral Resources Adets out a progressive permitting regime
that covers all activities beginning with prospecting through stakingra,aaiploration
and mining.

The Act requires that a permit be obtained in order to prospect for miffeFals.holder
of a prospecting permit may then apply for a mining claim on land subject to that

prospecting permit Once a mining claim has been secured, the holder of that claim must
apply for further permits to enable exploration and miriihg.

Permitting of Uranium Exploration

Significant public outcry has resulted from the surge of uranium exploration in@nta
Although the federal government has ultimate authority over the rules goveaotiaj uranium
mines, the Province has authority to regulate uranium exploration activitiepiteltee unique
nature of uranium exploration and the environmental and health impacts associateghvith s
activity, the rules governing uranium exploration in Ontario fail to reflect thd fe unique
rules.
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There is no uranium mining permitted in British Columbia. The BC government does not support
the exploration and development of uranium in British Columbia and has established a “no
registration reserve” regulation under Maeral Tenure Actor uranium and thorium to ensure

that any future claims do not include the rights to urarffifew Brunswick recently announced

a moratorium on uranium exploration and extraction in designated watersheds amneldseth$

well as in villages, towns and citiék.

We recommend that thdining Actinclude a prohibition on uranium mining, until the Ontario
government has studied the health and safety implications and established apptigsifbe r

this specific sector of exploration and mining activity. The study of health agiy saf
implications should include environmental considerations and consider the option of artong te
prohibition.

Even where an exploration or mining project seeks non-radioactive minerals,yasmmandies
in Ontario contain radioactive elements, radioactive waste can be releasttk environment
from such activities. As a result, environmental assessment conducted @®aditien to an
exploration or mining permit being issued ought to include an assessment of massaceat
minimizing releases of radioactive material into the environment.

Example from Another Jurisdiction: Environmental Assessment of Uranium Exploratjon
Projects in Northwest Territories

Of four recently proposed uranium exploration projects in the Northwest Tesjtthiee
were rejected by the MacKenzie Valley Environmental Impact Revieavdfor reasons
of sustainability. The rejections were due to cultural heritage protectiameedke Board
found that Aboriginal people with interests in the areas have a connection that ymwes |be
the use of the physical landscape. The approved project was subject to the company
implementing mitigation measures necessary to avoid impacts on caribou and other
heritage resourcés,

As a result, we propose the following legislative amendments regardimgjtpey:

Proposed amendments

[Section](1) A person shall obtain separate permits for prospecting, exploration,
advanced exploration and mining work from the Minister.

(2) Permits are subject to the free, prior, informed consent of Aboriginal peoples who
may be impacted by the activities to be carried out under the permit.

(3) A person who engages in prospecting, exploration, advanced exploration and mining
work without the appropriate permit, issued under this Act, is guilty of an offence.
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(4) A person convicted of an offence under this section is liable,

(a) to a fine of not more than $2,000,000, in the case of a corporation, or

(b) to a fine of not more than $500,000 or to imprisonment for a term of not more than
one year, or to both.

Prospecting Permit

[Section](1) An application for a prospecting permit shall include:

(&) A map of the permit area,

(b) A statement of the technical qualifications and financial resources apjiieant;

(c) A certificate showing that the applicant has successfully coaapteministry-

approved training course for prospectors.

(d) If the application is on behalf of two or more persons, an explanation of each person’
share of the permit that each person will hold;

(e) A summary of known geology, potential mineralization, and exploration and mining
history of the permit area; and

(f) A statement of any other factors the applicant considers relevant to singport t
application.

(2) The Minister shall not accept an application for a prospecting permit focéicpe
geographical location if a permit application for that location is alreafydothe
Minister for consideration.

(3) Before issuing a prospecting permit to an applicant, the Minister shall:

(a) consider the applicant’s financial and technical ability to carry out the pcbpask
program;

(b) ensure the proposed area falls within a zone designated for mining in an applicabl
land use plan;

(c) ensure the application is complete and the information contained is agcurat

(d) ensure the permit contains requirements for restoration activities; and

(e) ensure that any Aboriginal people that may be impacted by actiatiesdcout under
the permit have provided their free, prior and informed consent to such activity.

(4) The Minister has discretion to attach whatever terms and conditions areangtess
the permit to ensure prospecting activities are consistent with the purpolsesiat.

(5) A prospecting permit shall expire after 2 years.

(6) A person who submits incomplete or inaccurate information as part of the application
for a prospecting permit is guilty of an offence punishable by no more than $10,000.

Mining Claim

[Section] (1) The holder of a prospecting permit may stake out a mining claim on any
land under that permit, subject to the other provisions of this Act.
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(2) The holder of a mining claim may not transfer his or her interest in the claim to
another party without the approval of the Minister. Prior to approving the transter of
mining claim, the Minister must ensure that notice of the proposed transfer and an
opportunity to comment is provided to:

(a) Any Aboriginal people who have provided their consent to the project;

(b) Any landowners who have provided their consent to the project; and

(c) The public.

(3) The Minister has the discretion to cancel a mining claim at any time hiolder of
the claim is not in compliance with the provisions of this Act and with any permits or
regulations under this Act, or with any other legislation or regulations, angshalie
the holder of the cancelled claim with reasons for the decision.

Exploration Permit

[Section](1) An application for exploration or advanced exploration work shall include:
(&) A map of the permit area,;
(b) A statement of the technical qualifications and financial resources apiieant;
(c) A statement of the applicant’s track record of restoration of othepratipih projects
in Ontario and other jurisdictions.
(d) If the application is on behalf of two or more persons, an explanation of each person’
interest in the permit (including the percentage of the share of the permitdhatezaon
will hold);
(e) A summary of the geology, potential mineralization, and exploration and mining
history of the permit area.
(f) A detailed plan of the proposed work program that:
(i) states its objectives
(i) identifies the technical rationale, milestones, and deliverables of digegon
(i) identifies any ongoing work commitment options
(iv) for each stage of the program,
a. states the estimated duration and expenditure for the stage
b. the type of equipment to be used;
c. outlines plans for restoration; and
d. states the estimated expenditure for the duration of the permit; and
(v) A statement of any other factors the applicant considers relevant to siygport t
application®
(9) Proof that the applicant holds a mining claim on the proposed permit area.

(2) Before issuing aexploration or advanced exploration permit to an applicant, the
Minister shall:

(a) consider the applicant’s financial and technical ability to carry out the pcbpask
program;

(b) ensure the proposed area falls within a zone designated for mining in an applicabl
land use plan;

(c) ensure the application is complete and the information contained is agcurat

(d) consider the applicant’s record of compliance with previous permit reqntem
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(e) ensure the permit includes a closure plan and requirements for reafabmatding
reviewed and approved by the Minister of the Environment;

(f) consider the applicant’s track record of restoration of other exploratiorc{zaje
Ontario and other jurisdictions; and

(g) ensure that any Aboriginal people that may be impacted by activitresdoamt under
the permit have provided their free, prior and informed consent to such activity.

(3) The Minister has discretion to attach whatever terms and conditions areangtess
the permit to ensure permitted exploration activities are consistent wiplutheses of
the Act.

(4) If an environmental assessment has shown the potential for impacts on theakolog
integrity of a provincial park or conservation reserve, the Minister may ectipat

mining claim boundaries under the permit be redrawn to ensure that mining is not
permitted in sensitive areas.

(5) An exploration or advanced exploration permit shall expire after 3 years.

(6) A person who submits incomplete or inaccurate information as part of the application
for an exploration or advanced exploration permit is guilty of an offence punishalole up t
a maximum of $50,000.

Mining Permit

[Section](1) An application for a mining permit shall include:
(&) A map of the permit area,;
(b) A statement of the technical qualifications and financial resources apptieant;
(c) A statement of the applicant’s track record of mine closure and testaraOntario
and other jurisdictions.
(d) If the application is on behalf of two or more persons, an explanation of each person’
interest in the permit (including the percentage of the share of the permitahatezaon
will hold);
(e) A summary of the geology, mineralization, and exploration and mining histtrg of
permit area.
(f) A statement of the proposed work program that:
(i) states its objectives
(i1) identifies the technical rationale, milestones, and deliverables of digegon
(i) identifies any ongoing work commitment options
(iv) for each stage of the program, states the estimated expenditure fogthe sta
(v) states the estimated expenditure for the proposed duration of the permit.
(9) A statement of any other factors the applicant considers relevant to sapport t
application®
(h) Proof that the applicant holds a mining claim on the proposed permit area.

(2) Before issuing a mining permit to an applicant, the Minister shall:
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(a) consider the applicant’s financial and technical ability to carry out the pcbpask
program;

(b) ensure the proposed area falls within a zone designated for mining in an applicabl
land use plan;

(c) ensure the application is complete and the information contained is agcurat

(d) consider the applicant’s record of compliance with previous permit regntem

(e) ensure the permit includes a closure plan and requirements for reacfabmatding
reviewed and approved by the Minister of the Environment;

(f) consider the applicant’s track record for mine closure and restoration indCarid
other jurisdictions; and

(g) ensure that any Aboriginal people that may be impacted by activitresdoamt under
the permit have provided their free, prior and informed consent to such activity.

(3) The Minister has discretion to attach whatever terms and conditions areangtess
the permit to ensure permitted mining activities are consistent with the purpbge of
Act.

(4) If an environmental assessment has shown the potential for impacts on theakolog
integrity of a provincial park or conservation reserve, the Minister may ectipait

mining claim boundaries under the permit be redrawn to ensure that mining is not
permitted in sensitive areas.

(5) A mining permit shall expire after 10 years.

(6) A person who submits incomplete or inaccurate information as part of the application
for a mining permit is guilty of an offence punishable up to a maximum of $100,000 or
six months imprisonment.

[Section] If the Minister decides not to issue a prospecting, exploration, advanced
exploration or mining permit, the Minister shall give the applicant reasons for the
decision.

[Section](1) The Minister may renew a prospecting, exploration, advanced exploration or
mining permit up to the full time period already provided for.

(2) The Minister’s decision whether or not to renew a permit will be informed byhethet
the holder of the permit has:

(a) observed and performed all the covenants and conditions applying to the permit and
required to be observed and performed by the holder; and

(b) complied with this Act in relation to the permit;

(c) the activities proposed to be carried out during the renewed term are agiprapd
acceptable;

(d) the financial and technical resources available to the holder to carhequrbposed
activities during the renewed term are appropriate;

(e) the public interest will not be adversely affected by the renewal.
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[Section](1) A permit holder must report to the Minister, not later than 30 days after the
annual anniversary of the commencement of a permit, the following information where
applicable:

(a) geological investigations, studies, or reviews;

(b) reviews of existing data;

(c) geochemical surveys including acid based accounting and metal leadd test

(d) geophysical surveys;

(e) programs of bulk sampling including the amount of ore taken and processed and
results;

(f) drilling and shaft sinking;

(9) expenditures on the work performed;

(h) the amount of ore processed and taken to market;

(i) progress on the implementation of environmental mitigation requiremeatsiaties
identified during an environmental assessment;

()) any other progress on the permit requirements stipulated by the Masspart of the
permit approval; and

(k) any accidents or breaches of applicable regulation.

(2) Based on analysis by Ministry staff of the information submitted under sigdrs€ry,
the Minister may decide to amend or cancel the permit.

(3) The Minister may order a permit holder to repair any damage arisimgrion-
compliance with terms of a permit or otherwise arising from the actiwéigged out by a
permit holder.

(4) The Minister may repair any damage arising from non-compliance with térans

permit or otherwise arising from the activities carried out by a perndehaind recover

the costs of repair from the permit holder.

(5) The Minister shall publish the annual report submitted by the permit holder and any
order issued by the Minister under subsection (2), and make it available to the public on
the MNDM’s website.

[Section] (1) The Minister may amend or cancel a permit at any time.

(2) If a permit is cancelled pursuant to subsection (1), the Minister shall proastense
to the permit holder for the cancellation.

(3) A permit holder may not appeal a decision to cancel a permit.

(4) The permit holder shall be responsible for restoring all damages and hazatasyresul
from its activities under the cancelled permit.

Uranium Exploration

Definition:
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“Uranium” includes thorium

[Section] (1) No one shall prospect, explore or mine for uranium in Ontario.

A proposal for fees and security funding associated with the above permitsuisséid below.

1% 54 # 54 ,% 9

In Ontario, property interests are divided into surface and subsurface rigabtotdrl.37% of

the land mass in Southern Ontario and 0.4% of the land area in the Near North. In #sese cas
landowners hold title to the surface of the land and the subsurface rights arervédste@rown

or in some cases owned by the landowner or someone else. Currently, any person with a
prospector’s licence can stake a mining claim on private property whetedive owns the
subsurface rights. This staking can occur without prior notification to the landownerthadtw
their consent. Once a mining claim has been staked, a claim holder must only giag’ene
notice of the intention to perform assessment work to a surface rights Bwner.

The lack of a legislative requirement to notify private landowners of stakinguaigoproperty
has already been recognized as a problem that needs to be addressed. Due to ngmeesus di
between mining companies and landowners, a Surface Rights/Mining Rights Workiny G
was established under the auspices of the Minister's Mining Act Advisory Gtearby the
MNDM to develop recommendations to alleviate conflict. In a 2002 report to the Minister
Working Group recommended amending kia@ing Actto require prospectors to 1) provide
notice of staking to surface right holders by registered mail within 90 dagsafling the
staking; failure to do so could result in cancellation of the claim; and 2) provide 30 diags not
prior to the commencement of any ground exploration; material changes to eaplptan

would require a new 30 day notice period. The Committee, which is heavily weighited wi
industry representatives, voted to reject both of these recommendations.

Under theMining Act mining claim holders are required to compensate landowners for loss of
property for mining development, or for damages sustained to the surface rights due to
prospecting, staking out, assessment work or other oper&tiarss requirement should be
maintained but augmented with additional measures to provide clear indicators that
compensation can be claimed for losses other than material damages. Furthershonfd be
alleviated by providing surface rights owners with the ability to veto aetvét the earliest
possible stage of the mining process, and providing both surface rights owners andthser
improved notification and rights of comment on permits sought by mining comffanies.
Enshrined within such a system would be mechanisms to encourage prospectors atyd proper
owners to reach agreement on how mining exploration can occur on their lands. A tinieframe
landowners to consult and gain legal advice on access agreements and compensation should be
reasonable.
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Notification and Veto Rights

Notification and veto rights for surface rights owners are contained in Neande&ueensland,
Victoria®® and German legislation. For example, section 49 of New Zeal@noksn Minerals
Actprovides that no person may enter on land to perform minimum impact exploration work
without the written consent of the surface rights owner or occupier of the land, ooviseqor

of 10 days notice to the owner or occupfer.

In both New Zealand and Queensland, Australia, legislation requires that landbe/erdsed
of the granting of a prospecting permit several days before prospectingisieeto
commence? The Germarrederal Mining Acrequires the consent of the owner to undertake
any prospecting or exploration activities on the land. The German law pamafgpeal of a
landowner’s refusal to consent, although it may be overruled by Ministerialibndiexing
exploration is deemed to be in the national intetest.

Ontario’s lack of notice or consent requirement falls behind other Canadiangtimisslialso. In
British Columbia, a free miner cannot enter onto land with mechanical equipmerst tineles

surface right holder is first notified. Alberta’s regulatory scheme goestepdurther, requiring
mining companies to obtain the consent of surface rights owners. Section 12 of Alberta’s
Surface Rights Aaequires the consent of surface rights owners to undertake any prospecting or
exploration activitieS? Newfoundland’sMiineral Actrequires the consent of the owner to
undertake any prospecting or exploration activities on private land, unless theeMimeges an
order dispensing with that requiremét.

Our research found that Quebeblsing Actrequires the consent of surface rights owners
before exploration can take place on their prop&rtgimilarly, in the Northwest Territories and
Nunavut, consent of the surface rights owner is required before staking may occwat pri
lands?® Under both Quebec legislation and Merthwest Territories and Nunavut Mining
Regulationsnegotiation of an agreement as between a surface rights owner and prospector i
encouraged and arbitration available if agreement cannot be rédched.

Compensation

Other jurisdictions require more stringent measures of compensatingesugiats holders
throughout mining processes than Ontario currently does. In Scotland’s Islenpfiida

Minerals Actprovides that, where damage is caused by searching for or working of mines and
minerals, or by exercising a right of entry or use of land conferred undecthéhéperson
suffering the damage shall be entitled to recover compensation for the daomaglediperson
caugi7ng the damag&uidelines for assessing the amount of compensation are set out in the
Act.

Under the New Zealandrown Minerals Actaccess arrangements must be made to prospect,
explore or mine on or in land even though a permit has been issued. Notice of a request for a
grant of a right of access arrangement must include the compensation andrdafagaimst any
likely adverse effects proposed. An access arrangement may furthelepdetails on the
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compensation to be paid to any owner or occupier of the land as a consequence of the permi
holder prospecting, exploring or mining the lafid.

Example from Another Jurisdiction: Surface Owner Rights in Newfoundland and Lalrador

Newfoundland and Labradordineral Actincludes strong provisions requiring that
consent to be obtained from surface owners and occupiers. No one may search, prospect
or explore for minerals in or upon land unless the consent of the owner or lessee of that

land is obtained?

However where an owner or lessee refuses to give the required consent or iscubable
found to give consent, the minister has the discretion to make an order dispensing with the
need for that consent. This order will allow a mining company to enter the land iri@rder

search, prospect or explore for minerals as though the consent had been d#tained.

Newfoundland and Labrador’s mining industry has begun to dominate its economy in
recent years, with both production and exploration booming. Expenditures for exploration

reached a ten-year high point of $98 million in 2006 and were projected to increase fo $116
million in 2007:°*

We therefore recommend thMining Modernization Acincorporate the following sections:

Proposed amendments

[Section](1) A person intending to perform prospecting, exploration or mining work shall
notify the surface rights owner and any occupier 60 days prior to the intended date of
entry on the land to perform such work.

(2) Thenotification referred to in subsection (1) must be made in writing and include the
following information:

(a) The geographical locations where the miner intends to perform prospecting,
exploration or mining work;

(b) The specific work the miner intends to perform, along with projected timetines f
such work;

(c) The expected environmental impacts of the work; and

(d) How the impacts will be remediated.

(3) Notification of any changes in the information provided to a landowner or occupier
under subsection (2) shall be provided to the land owner or occupier forthwith.

[Section] (1)Consent of an owner or occupier must be obtained through a written access
agreement.
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(2) An access agreement must make provision for details of access, including the
following:
(a) The periods during which the person intending to perform prospecting,
exploration or mining work will be permitted access to the land;
(b) The parts of the land on or in which the person intending to perform
prospecting, exploration or mining work may carry out the work, and the means
by which the person may gain access to those parts of the land;
(c) The kinds of prospecting, exploration or mining operations that may be carried
out on or in the land;
(d) The conditions to be observed by the person intending to perform prospecting,
exploration or mining work in carrying out the work;
(e) The things which the person intending to perform prospecting, exploration or
mining work needs to do in order to protect the environment while having access
to the land and prospecting, exploring or mining on or in the land,;
(f) The compensation to be paid to any owner and/or occupier of the land as a
consequence of the person carrying out prospecting, exploration or mining work
on or in the land,;
(g) The manner of resolving any dispute arising in connection with the
arrangement;
(h) The manner of varying the agreement; and
(i) Such other matters as the parties to the arrangement may agrdede inc
the arrangement.

(3) If an owner or occupier declines to conclude an access agreement for the proposed
prospecting, exploration or mining work shall not proceed.

(4) A person provided with the agreement of an owner or occupier of land to perform
prospecting, exploration or mining work shall notify the Minister.

I% $ ,

Legislation from other jurisdictions requires that governments provide the puthlic w
information on proposed prospecting, exploration and mining activities, and with yeaolys
on such activities once undertak8f.Further, the public is given the opportunity to provide
input after being provided with such information and before permission to commence the
proposed activity is granted.

A number of legal instruments under teing Actare currently classified by regulation under

the Environmental Bill of Rightand are required to be posted as proposals on the Environmental
Registry. This process provides notice to the public and an opportunity to provide input that must
be considered by the government before it makes a final decision in relatioseto the

instruments?® There are currently 30 legal instruments classified as Class | undeBEyE*

including the following: a proposal to award surface rights where they aresaeg¢o the

carrying on of mining operatiort§® a proposal to lease surface rigttsa proposal to grant
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permission to cut and use tré85a proposal to acknowledge receipt of, or to approve, a closure
plan®® and a proposal to enter lands to rehabilitate a mine h&#Zard.

Mine operations may be required to obtain specific permits issued under other pieces of
environmental protection legislation, such as permits to take water and sewkgapmovals
under theDntario Water Resources AcAs these types of permits are also classified under the
EBR, the public will receive notice and an opportunity to comment in relation to thenil.as we
Because environmental assessment is entirely lacking for mining in@atédne moment, it is
only at this stage where a proponent seeks permits under other environmerted gtat the
public becomes aware of some of the environmental impacts of a mine project. Doessgs
take place far too late in the mining process for the public to provide any meaningfudnnput
how a mine is located, planned, undertaken and remediated and how public lands and resources
are utilized. Greater public scrutiny and transparency is requiredraarthe mining process

and throughout it.

In order to ensure transparency and accountability, permits for prospecplayaggn and
mining work should be listed as Class Il proposals for instruments undentirenmental Bill
of Rightsand subject to public comment.

The amendeining Actshould require that permit holders submit annual reports to the Minister
on the prospecting, exploration and mining activities they have undertaken. Asmecdead in
proposed legislative provisions above, these reports should subsequently be made &vailabl
the public through publication by MNDM on its website. We propose that MNDM be required
to post reports within 30 days of receipt.

In order to ensure that proposed environmental assessments, and proposed prospecting,
exploration and mining permits, are posted for notice and comment on the Environmental
Registry they must be classified as instruments by regulation under theNeBtRerefore
recommend th#&lining Modernization Acincorporate the following sections:

Proposed amendments

[Section](1) Sections 19 to 26 of tHenvironmental Bill of Rights, 199and the other
provisions of that Act that apply to proposals for instruments, apply to prospecting,
exploration and mining permits submitted for approval under this Act.

Leqgislative Review

We also propose that the amended Act be reviewed periodically to ensure thatidegis|
remains consistent with values of Ontarians as they shift and evolve.

Proposed amendments

Legislated Review of Mining Act

*(&*



[Section](1) The Minister shall cause a review of this Act to be undertaken within 5 years
after this section comes into force and every 5 years thereatfter.

(2) The Minister shall,

(a) inform the public when a review under this section is undertaken;

(b) prepare a written report respecting the review and make that aspdéble to the
public;

(c) provide an opportunity for the public to provide input into the review through the
Registry established under the Environmental Bill of Rights, public meetmtysther
means as appropriate;

(d) ensure that all public comments received as part of the public participatioaspaoee
considered when decisions related to the review of the Act are made; and

(e) provide an explanation of the effect, if any, of public comments on decisicesirela
to the review of the Act.

Y%7 # $ * 5

We have already proposed above that applicants be required, as part of applying ter fmermi
post financial security, both to carry out the proposed work plan and to remediate the
environmental impacts of their operations. However, the type of financial proe¥ithia¢
sufficient and the requirement for security deposits for reclamation wotkdshlso be set out in
legislation.

In 1996, as part of the Harris flotilla of red-tape reduction measuresilitingy Actwas
amended to establish a self-certification regime for mine closure andlitaltiabi plans, and the
related regulation Mine Development and Closyr@. Reg. 240/00 — was made in 1999
allowing for self-certification based on a company’s credit rattigrhe Act now allows for the
following forms of financial assurance:

Cash;

A letter of credit from a bank;

A bond of a licensed insurer;

A mining reclamation trust;

Compliance with a corporate financial test; or

Any other form of security or any other guarantee or protection, includiredgebf
assets, a sinking fund or royalties per tonne, that is acceptable to the Director

ouhwnE

To meet the corporate financial test, a mining company need only sagsffiesp credit rating
criteria, which we consider a very low threshold to meet. It is our recommamtladit form of
financial assurance be amended to delete the corporate financial test asran opt

The acceptance of a credit rating as a form of financial assuranbedrasriticized by the

Environmental Commissioner of Ontario because it provides less assurancealizables
financial securities:
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If the government does not require adequate financial assurance, thdemgeathat

there will not be sufficient funds available when mine rehabilitation and retioedis
necessary, and that Ontario taxpayers will be required to pay for this. This hasduhppe
before. There are many abandoned mines in Ontario that must be rehabilitated at public
expensé™!

In his 2000-2001 report the Environmental Commissioner of Ontario suggested that there should
be financial assurance provisions that continue to ensure that proponents are ablertp fund a
remediation and rehabilitation that is eventually requitéd.

Ontario’s Auditor General, in his 2005 annual report, expressed strong concerns about the
current system of financial assurance in the province:

Companies whose bonds are rated Triple B or higher meet the financiatabislesd in

the Mining Act and do not have to provide financial assurance. We were informed by the
Ministry that Ontario is the only province in Canada that accepts the corporai@dina

test form of assurance, which constitutes the major portion of total financisghass
provided. This form of financial assurance essentially amounts to self+assura

A consultant hired by the Ministry in 1996 to review self-assurance found that the risks
associated with granting such a privilege to a mining company are cobtdeeaause

the Ministry is effectively assuming the status of an unsecured creditpifafure of

these mining companies could mean a significant liability for the province, k\sould

be difficult to obtain another form of financial assurance once a company rseexpey
financial difficulty and can no longer meet the financial test. We noted that onmggmi
company with a Triple-B rating, which was required to provide financial asgifanc

over $94 million, had been placed on a credit watch by one of the credit rating services
since September 2004. Its status had not changed at the completion of our audit. The
Ministry was monitoring the company’s credit rating to ensure that it contittumeet

the financial test.

Experience in other jurisdictions has shown that mining companies that have gone
bankrupt continued to meet the financial test right up to the time they filed for barkruptc
protection. Because significant mine-rehabilitation costs are being bogwvbsnments
after companies that offered self-assurance have gone bankrupt, some ipmstiave
eliminated the use of self-assurance. For example, the Bureau of Land Manage

the United States has not accepted any new corporate self-assuran2e@irite

The various jurisdictions surveyed for this report have ensured adequate fiaasaiance by
requiring applicants to supply government with income tax returns or audited &hanci
statements for several consecutive years, and to supply proof of sufficient banksdepemtit
lines, bank guarantees or other similar negotiable instruments to meet tiogafidemands of
the proposed work program and needed remediation.
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We propose that amendments be made to require the Minister cabsairéty deposit
corresponding to 100% of the reclamation costs when a permit is issued to ensure that the
funding is in place for adequate closure and rehabilitation should a permit holdemaslk a
from a project. There are examples of this type of requirement in a numbasditjions
surveyed, including Albertd? Newfoundland and Labraddf Queensland® and Victoria®'’
Alberta, for example, allows the Minister to require a security deposit, bafafter an
exploration approval is granted, in an amount sufficient to restore or repair theedantiag

land or the renewable natural resource on the land specified in the agptoval.

As mentioned above, there are hundreds of abandoned mines in Ontario for which clean-up and
restoration has not occurred or has been inadequate. If the law is not changed, there is a
significant risk that the public will have to pay to clean up additional abandoned mines.
Requiring mining companies to pay a security deposit before permitsaatedywill help ensure

that any costs associated with restoration and remediation of future mitiuigescare borne by
companies rather than the public. If a mining company fails to adequatafygb a site,

government can use deposited funds to pay for remaining reclamation work. This “polluter
pays” approach creates an incentive for mining companies to engage in préeticainimize

the environmental impact of the mining activities in an effort towards costtiedand ensures

that the public does not bear the cost of reclamation.

The requirement for permit applicants to provide financial information and to pastiiha
security for reclamation would enable the Minister to make a more informedoteaizut
whether the issuance of a permit would be in the public interest.

As noted above, the 1996 changes toMinang Actintroduced a scheme of self-certified mine
closure plans. Mining companies are required to file their self-certifasure plan with
MNDM, and a qualified professional, such as a professional engineer, must apptaive cer
elements of the plan. MNDM may require a mining company to re-file a plan theahdbe
adequately address all of the prescribed requirements for a certifiadecidan’'® However,
prior to these amendments, closure plans were “extensively reviewed kgt DM and the

Ministries of Labour, Natural Resources and Environment before they were apptdve

Newfoundland and Labrador’'s Mineral Exploration Standards Regulations (madeheder t
Labrador Inuit Land Claims Agreement Acéquire that both the Government of Newfoundland

and Labrador and the Nunatsiavut Government approve a Work Plan providing details of any
proposed Exploration Program. Such a Work Plan must include a Reclamation and Closure Plan
that contains, if appropriate, a plan for progressive reclamation of tHé'dites requirement is
similar to Ontario’s closure plan approval requirement that was iNlithieg Actprior to the

1996 amendments. The reintroduction of a requirement that closure plans be reviewed and
approved by government staff would enhance the quality of the closure plans andrseiter

the ultimate success of rehabilitation measures.

To correct the deficiencies in the current system, we propose not only that thesofipancial

test be removed as an option for financial assurance, but also that the followimgsdee
included in theMining Modernization Act
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Proposed amendments

[Section] A statement of the financial resources for the purpose of a permit application
shall include the following:

(a) For an individual, a copy of income tax returns for the preceding 2 yearsoahofpr
bank deposit or credit line in the amount established under Regulation by the Minister.
(b) For a corporation, partnership or other association for the preceding 2 years,

(i) audited financial statements that include income statements, balerste and
statements of cash flow, for both the legal entity that would own and operate the mine in
Ontario and the legal entity by legal entity basis (the whole corporate group)

(ii) income tax returns; and

(iif) where applicable, annual reports, credit lines, bank guarantees tarsiegotiable
instruments in the amount established under Regulation by the Minister.

[Section](1) A prospecting, exploration or mining permit shall not be granted until the
applicant for the permit deposits a security with the Minister for compliaitbelve
conditions of the permit to remediate environmental impacts that may be causeyg by
person while acting under the authority of the permit.

(2) The Minister shall fix the amount of security required as part of a permit apptova
an amounnhot less than that required to remediate environmental impacts that may be
caused by any person while acting under the authority of the permit.

(3) Information regarding the amount of security required as part of a pernaivappr
shall be made available to the public.

(4) An owner, occupier or user of any land to which a permit applies may apply in
writing to the Minister at any time to request an increase in the sedepbsit if they
estimate that the amount is insufficient to complete reclamation work.

(5) The Minister may, at any tim@vhether before or after the expiry or cancellation of a
prospecting, exploration or mining permit) increase the amount of securityeg@ir
part of the permit.

(6) The Minister may, at any time (whether before or after the expirynmetiation of a
prospecting, exploration or mining permit) use all or part of the security deptmitie
permit to rectify actual damage caused by any person acting under thétyaofitbe
permit.

[Section] A permit holder shall not act in accordance with a permit until it has provided
the security fixed by the Minister under the permit.
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We are of the view that the Ontario mining regulatory regime ought to largealglbfunded as
in many other jurisdictions similar to Ontario. In New Zealand for instaihere are application
and annual fees associated with prospecting, exploration and mining permits.

We propose replacing the minimum annual work requirement under Ontario’s ddimerg
Actwith the annual fee system similar to that of New Zealand’s. Ontariosntunnual work
requirement has been criticised as a “make work” requirement that enesgtaign holders to
disrupt the land for no purpose other than to maintain their claim. A shift from suchra syste
would allow claim holders to maintain their claim without having to perform yeadgssment
work.

Similar to New Zealand, we propose the following as part of a fee schedule:

Permit application fees

1. Prospecting permit = $500

2. Exploration permit = $1,600

3. Advanced exploration permit = $2,300
4. Mining permit = $3,200

Annual Fees
1. Prospecting permit = $3.50 per sq. km. or part of a sq km or $500, whichever is greater.
2. Exploration permit = $3.50 per sg. km. or part of a sq km or $500, whichever is greater.
3. Advanced exploration permit =
a. Initial term - $3.50 per hectare or part of a hectare or $500, whichever isgreate
b. Extension of permit - $8.50 per hectare or part of a hectare or $500, whichever is
greater.
4. Mining permit = $8.50 per hectare or part of a hectare or $1000, whichever is.greater
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Ontario Ministry of Northern Development and Mén®lodernizing Ontario’s Mining Act — Finding A Balamc
Discussion PaperAugust 2008 at 11, available online at: <httpaiwmndm.gov.on.ca/mndm/miningact/pdf/
discussion_paper_e.pdf> [‘'MNDM Discussion Paper&p0

See the discussion in Barry J. Barton, Canad&m &f Mining (Calgary: Canadian Institute of Resmag Law,
1993) at page 149: “The free entry system was &dopy Ontario, the example of British Columbia lgein
mentioned both in 1864 and 1906” and in Karen Casfipbndermining our Future: How Mining’s Privilede
Access to Land Harms the Environment and Peoples{Weast Environmental Law: January 2004) at page 4
available online at: <http://www.wcel.org/wcelpub(/14094.pdf> [“WestCoast, Mining’s Privileged Ass”].

MNDM Discussion Paper 2008.

Reconciling our Priorities: Environmental Comniasger of Ontario Annual Report for 2006-2007 ate&g,
available online at: <http://www.eco.on.ca/englmwisrel/2007/Annual_report-0607-FINAL-EN.pdf> ['ECO
2006-2007 Annual Report™].

ECO 2006-2007 Annual Report at page 65.
ECO 2006-2007 Annual Report at pages 65-67.
ECO 2006-2007 Annual Report at page 71.
ECO 2006-2007 Annual Report at page 68.

Statistics on Natural Resources: Natural Reso8emtors and Canada’s Gross Domestic Product (GTE06,
Natural Resources Canada, available onlinghtp://www.nrcan-rncan.gc.ca/stat/index-eng.phg#fi

Important Facts on Canada’s Natural Resources fa@aober 2007)Natural Resources Canada, 2008 at page
9, available online akhttp://www.nrcan-rncan.gc.ca/stat/docs/importam-pdf> It is notable that according
to NRCAN statistics environment-related expendiurg mineral exploration companies (which includsts
incurred for characterization, permitting, protenti monitoring and restoration), have been contigte
decreasing. For example, environment-related spgrittopped by 41 percent between 1998 and 198&n(fr
$31.7 to $18.5 million) and by another 58 percar2G00 (down to $8 million). Thus between 1997 2660,
there was an 83 percent decline in environmentidipg by exploration companies in Canada for
environmental protection related work.

MNDM Discussion Paper 2008 at 2.
Mining Act,s. 19.

Claim Staking, O. Reg. 7/96, s. 2(1)(b).
Mining Act,s. 44(1).

Mining Act,ss.28 and 59

Mining Act,s. 81(1).

Mining Act,ss. 81(3) and (6).

Mining Act,s. 81(10)

Mining Act,s. 81(8)

Mining Act,s. 143

Mining Act s.183

Environmental Bill of Rights, 199%.0. 1993, c. 28.

The ECO recommended in his 2006-2007 Annual Regigrage 67 that lands whose ecological values may
merit protection “should be withdrawn from eligibjl for prospecting and staking by MNDM:”
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Canadian Environmental Law Associatidie 1999 Ontario Forest AccarBublication No. 373, May 1999 at
page 30, available online athttp://cela.ca/uploads/f8e04c51a8e04041f6f7faa038&bc/373land_life.pdf>

WestCoastMining's Privileged Accesat page 21.
ECO 2006-2007 Annual Report at page 66.

New Brunswick news releagderovince amends uranium exploration and mining tations, July 4, 2008,
available online ahttp://www.gnb.ca/0078/minerals/PDF/Uranium_expt@mn_mining_reg-e.pdf>

UK Communities and Local Government, Mineralsi®oStatement 1: Planning and Minerals, November 13
2006, available online athttp://www.communities.gov.uk/publications/plang@andbuilding/
mineralspolicystatement5>

For example, Quebec has designated certain gréas Province as restricted zones where mining omdy
occur under strict environmental protection comwdisi. For further information see:
<http://www.mrnf.gouv.qc.ca/ english/mines/righigits-reserves.jsp>

NWT Protected Areas Strategy Advisory Committéerthwest Territories Protected Areas Stratelggbruary
15, 1999.

Mackenzie Valley Resource Management 84%.1998, c. 25, M-0.2.

NWT Protected Areas Strategy Advisory Committéerthwest Territories Protected Areas Strateggbruary
15, 1999, at page 8.

NWT Protected Areas Strategy Advisory Committéerthwest Territories Protected Areas Strateggbruary
15, 1999, at page 10.

Northwatch and MiningWatch Canadéde Boreal Below: Mining Issues and Activities Bn@da’s Boreal
Forest May 2008 at 142-143. Available online ghttp://www.miningwatch.ca/updir/Boreal Below
2008_web.pdf{Northwatch and MiningWatci,he Boreal Belot.

Northwatch and MiningWatcH,he Boreal Belovat 142.
AMO Resolution — Mining Act, June 24, 2007.

The Declaration Order is available on the OntMfinistry of the Environment’s website at:
<http://www.ene.gov.on.ca/envision/env_reg/ea/ehgii As/mndm3_3.htm>

Mining Act section 46 and 81 respectively.

Ministry of Northern Development and Mines wete sAbandoned Mines/Mine Hazards. Online at:
http://www.mndm.gov.on.ca/mines/mg/abanmin/defailisp“MNDM, Abandoned Mines/Mine Hazards"].

MNDM, Abandoned Mines/Mine Hazards.
S.0. 2006, c. 12, s. 3, 1.

B.C. Reg. 370/2002¢ts out the thresholds for environmental assedsoh@mning projects under the
Environmental Assessment A8BC 2002, c.43

Quebec’'Regulation Respecting Environmental Impact Assagsamgl ReviewR.Q. ¢. Q-2, r.9 sets out the
threshold for environmental assessment of miné€3liebec.

Alberta Fonseca and Robert Gibson, “Applicatien2d,” Alternatives(2008) 34:4 10 [Fonseca and Gibson,
“Application Denied"].

Canadian Environmental Assessment, £¢€.1992, ¢.37, s. 58(1.1).
Fonseca and Gibson, “Application Denied” at page
Fonseca and Gibson, “Application Denied” at page

Canadian Environmental Assessment Registry vieblsemess North Gold-Copper Mine Decision, July 7,
2008, available on-line athttp://www.ceaa-acee.gc.ca/050/viewer_e.cfm?cdaB394>
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See for examplelaida Nation v. British Columbia (Minister of Fote} [2004] 3 S.C.R. 511 Haida Natior]

at paragraph 24 where the Court stated that “Thet@oseminal decision iDelgamuukwsupra at para. 168, in
the context of a claim for title to land and resims; confirmed and expanded on the duty to corsudgesting
the content of the duty varied with the circumstmdrom a minimum “duty to discuss important diecis”
where the “breach is less serious or relativelyarfirthrough the “significantly deeper than meresaltation”
that is required in “most cases”; to “full consef{the] aboriginal nation” on very serious issudhese words
apply as much to unresolved claims as to intrustomsettled claims.”

Supporting the need for consultatiorPiatinex Inc. v. Kitchenuhmaykoosib Inninuwug Fidsttion, [2007] O.J.
No. 1841 (Ont.S.C.) where the Court stated thasalbation was a legal pre-condition to the miniat\dties

and the subsequent companion decisions of the iOr@aurt of Appeal irPlatinex Inc. v. Kitchenuhmaykoosib
Inninuwug First Nation2008 ONCA 533 an#irontenac Ventures Corporation v. Ardoch Algongkirst

Nation 2008 ONCA 534.

In Haida Nationat paragraphs 52-56 where the Court indicatedatiiaird party could not carry out the Crown’s
duty to consult and accommodate.

ECO 2006-2007 Annual Report at page 68.
ECO 2006-2007 Annual Report at page 68.
Crown Minerals Act 199No 70 (as at 03 September 2007), Public Act, s. 4.
Crown Minerals Act 199No 70 (as at 03 September 2007), Public Act, s. 80

Queenslaniineral Resources Act, 19&@ction 25A (prospecting permit requirements)tisa5AA (land use
agreement conditions); and sections 433-435 (landss consultation and agreement requirements).

Northwatch and MiningWatci,he Boreal Belovat 96.
Mackenzie Valley Resource Management 84%.1998, c. 25, M-0.2.
Northwatch and MiningWatci,he Boreal Belovat 142-143.

From the contribution of the Indian Law Resou@anter to the UN Department of Economic and Sdfialirs
Workshop on Free, Prior and Informed Consent (NenkY17-19 January 2005), available online at:
<www.un.org/esa/socdev/unpfii/documents/workshodCFR RC.doc>(accessed on Sept. 18, 2008)

Crown Minerals Act 199No 70 (as at September 3, 2007), Public Act, s. 4.

New Zealand Ministry of Economic Development vedte, “How do | apply for a permit?”, available o at:
<http://www.crownminerals.govt.nz/cms/minerals/pesfpermits-how-do-i-apply-fags/how-do-i-apply-fat-
permit?searchterm=detail>

Crown Minerals Act 199No 70, s. 15(3).
Crown Minerals Act 199No 70, s. 49, 51.
Crown Minerals Act 199No 70, s. 51.
Crown Minerals Act 199No 70, s. 80.

Explore Te Ara: The Encyclopedia of New Zealarebwite, Mining and underground resources. Avalabl
online at:
<http://www.teara.govt.nz/EarthSeaAndSky/MineralRagses/MiningAndUndergroundResources/1/en>

Section 8 of New Zealand@rown Minerals Actequires mining companies to seek a permit foh bot
prospecting and exploration work.

Queensland'Mineral Resources Act, 198Queensland Consolidated Acts, requires permitpriaspecting,
exploration and mining.

Victoria’s Mineral Resources (Sustainable Development) AcO 18Quires mining companies to obtain a license
at the exploration and mining stage to operateentiap staking occurs, alleviating the need forranjidor
prospecting.
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™ In Germany, a permit must be obtained at theceafibn stage of minerals while a licence is reephifor the
actual extraction of minerals. There is no proipggermit requirement in Germany as most prospgds
performed by map given that most of German minesdurce potential is already known.

2 Under Alberta’sMiines and Minerals A mining company must obtain exploration approeaidal on

preliminary plans, licensing to establish titledgermits for equipment use. The work requiremants
Regulation 145/2005 under the Act are detailedithien, the Minister may require a security depbsiore or
after exploration approval is granted and furtled,8 of theConservation and Reclamation Regulatidita.
Reg. 115/1993 stipulates that the security shaihl@m amount determined by the director to beigefit to
ensure completion of conservation and reclamatiothe specified land.

3 Newfoundland and Labradordineral Act R.S.N.L. 1990, c. M-12 requires permits at thplesation and

mining stages while map staking has been adoptzdlily alleviating the need for permitting at thegprecting
stage.

™ Nova Scotia’s Mineral Resources A&90, c. 18 requires permits for any access byngigbmpanies to

privately owned lands and for mining operationatetestingly, regulations under the Act stipuldtattno
person is permitted to undertake ground exploratiomunicipal water supply watershed lands withfinst
obtaining approvals from the Nova Scotia DepartnadrEnvironment and Labour.

> Newfoundland and Labrador, Victoria, Australial@ermany for example.

® Section 2 of Newfoundland and Labraddvieral Exploration StandardRegulation 39/0%ontains many of

these requirements.

" Mineral Resources Act, 198Queensland Consolidated Acts, Part 3.

8 Mineral Resources Act, 198Queensland Consolidated Acts, Part 4.

9 Mineral Resources Act, 198Queensland Consolidated Acts, Parts 5-7.

8 British Columbia News ReleasBpvernment Confirms Position on Uranium Developméptil 28, 2008,

available online akhttp://www2.news.gov.bc.ca/news releases 2005/2008EMPR0029-000624.htm>

8 New Brunswick Media Releaserovince amends uranium exploration and mining fations, July 4, 2008,

available online akhttp://www.gnb.ca/0078/minerals/PDF/Uranium_exat@mn mining_reg-e.pdf>

82 For further information on these proposals seeMacKenzie Valley Environmental Impact Review Bbar

website at<http://www.mveirb.nt.ca>

8 Note that these requirements are taken direaty Regulations under the New Zeala@mawn Minerals Act.

8 Note that these requirements are taken direaty Regulations under the New Zeala@mawn Minerals Act.
8 Mining Act s.78.

8 Mining Act s.79(2).

87 Mining Act,R.S.0. 1990, c. M.14, s.79.

8 n Victoria, under section 55 of tiMineral Resources (Sustainable Development) Ac,18@rospector is

granted a “miner’s right” to explore lands spedcifig open to exploration but only on private landth the
consent of the surface owner.

8 Crown Minerals Act 199No 70, s. 49.

% New ZealandCrown Minerals Act 199No 70 (as at 03 September 2007), Public Act, sQ4@enslandineral
Resources Act, 1988. 19-20.

1 Federal Mining Ac{Bundesberggesetz) 13 August 1980 (BFBI. | S. Yab@ended December 8, 2006 (BGBI. |
S. 2833), § 39, 40.

92 Surface Rights AcR.S.A. 2000, c. S-24, s. 12.
% Mineral Act R.S.N.L. 1990, c. M-12, ss.12 and 13.
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Mining Act R.S.Q. c. M-13, s. 54. See also s. 124 (b)Heréquirement of consent to aggregates extraason
well.

% Northwest Territories and Nunavut Mining RegulagioBOR 2007-273, s. 11(1)(g)
Northwest Territories and Nunavut Mining Regulaioss. 70-72.

9 |sle of Man, Scotlaniinerals Act 1986, c. 46, s. 19.

% Crown Minerals Act 199No 70, ss. 47, 59, 60.

9 Mineral Act R.S.N.L. 1990, c. M-12, s. 12(2).

% Mineral Act R.S.N.L. 1990, c. M-12, s. 13

191 Northwatch and MiningWatci,he Boreal Belovat 91.

192 Eor example, under section 16 of New Zealaitsvn Minerals Acthe responsible Minister must give the
public notice of draft minerals programmes, which equired to accompany an application for a prospg
permit.

193 Environmental Bill of Rights, 199%.0. 1993, c. 28, Part II; Classification of Rysals for Instruments
Regulation, O. Reg. 681/94, Part Ill.

104 Classification of Proposals for Instruments Retjoig O. Reg. 681/94, Part Il

195 Mining Act s. 39(2).

1% Mining Act s. 84(1).

197 Mining Act s. 92(5).

1% Mining Act ss. 140(4), 141(3), 142.

19 Mining Act s. 147(2).

10Mining Act Part VII; Mine Development and Closure under RArof the Act Regulation, O. Reg. 240/00.

" Having RegardEnvironmental Commissioner of Ontario Annual Refor 2000-2001, at page 124, available
online at<http://www.eco.on.ca/eng/uploads/eng_pdfs/ar2aff§.f' ECO 2000-2001 Annual Report”].

1“2 ECO 2000-2001 Annual Report at 124.

13 3im McCarter2005 Annual Report of the Office of the Auditor &ahof Ontariq at page 196, available online
at <http://www.auditor.on.ca/en/reports _en/en05/303emdf>.

4 Metallic and Industrial Minerals Exploration Regtilan, Alberta Reg. 213/98, ss. 10-14.

15 Mineral Exploration Standards Regulatiorié.L.R. 39/07, s. 12. This regulation was madeeurideLabrador
Inuit Land Claims Agreement A&.N.L. 2004, c. L-3.1.

18 Mineral Resources Act, 198Queensland Consolidated Acts, ss. 26-27.

17 Mineral Resources (Sustainable Development) A&@Q1¥ictorian Consolidated Legislation, No. 92 of D98.
80.

118 Metallic and Industrial Minerals Exploration Regtilan, Alberta Reg. 213/98, ss. 10-14.

19Mining Act Part VII; Mine Development and Closure under RArof the Act Regulation, O. Reg. 240/00.
120ECO 2000-2001 Annual Report at 123.

2L Mineral Exploration Standard Regulatigr.L.R. 39/07, s. 2.3(0).
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